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“Fair Pay"” Regulations:

An Introduction

he federal wage and hour law,
the Fair Labor Standards Act
{FLSA), has been a familiar
mainstay for subject employ-
ers. Since the 1930's, changes
in the law and implementa-
tion of its regulations have been few and
far between, perhaps due to the politi-
cally charged issues inherent in the law.
indeed, it took months of drafting and
re-drafting by the U.S, Department of
tabor (BOL) and thousands of public
comments before the most recent regu-
latory changes saw the light of day. In
fact, the new regulations barely survived
the political wrangling designed to
scuttle—or at least delay—the changes.
Nonetheless, on August 23, 2004, the
DOLUs "Fair Pay” regulations took effect.
The changes in the regulations are sig-
nificant, and all employers covered by
the FLSA will need to be famifiar with
the new rules.

Goodbye “Long Test” and
“Short Test”

The Fair Pay regulations represent
the DOL's efforts to streamline the over-
time exemptions and bring them in line
with current economic reatities. Notably,
the DOL has eliminated the familiar
“long test” and “short test” from the
wage and hour lexicon. Instead, each of
the white collar exemptions contains a

single "duties” test generally applicable
to aill employees earning at least $455
per week. At a minimum, this will have
the effect of substantially raising the

salary threshold for exempt employees. -

“Salary Basis” Is Alive and
Kicking

in addition to the duties tests that
must be satisfied for each exemption,
white collar employees must generally
be paid on a salary basis in order to be
exempt. According to DOL regulations,
a “salary basis” of payment anticipates
that an employee will receive a prede-
termined amount of compensation each
pay period, regardless of the quality or
quantity of the employee’s work. The
DOL's regulations have allowed deduc-
tions from an exempt employee’s salary,
but only in limited circumstances.

The Fair Pay regulations make two
substantial changes in this area. First, the
POL wiil allow an employer to reduce
an exempt employee’s salary in incre-
ments of a day or more for suspensions
imposed in good faith for violations of
workplace conduct rules. Previously,
employers could not suspend employees
without pay for less than a full work-
week, unless the suspension was for a
viclation of a safety rule of major sig-
nificanca. Thus, the new rules afford
employers more flexibility in discipiining
exempt employees.

Second, the new regulations create

a "safe harbor” for employers who make
improger salary deductions. Under the
safe harbor, an employer may implement
a dearly communicated policy that pro-
hibits unlawful deductions from an ex-
empt employee’s salary; incdudes a com-
plaint mechanism for bringing improper
deductions to the attention of manage-
ment; provides for the reimbursement
of empioyees who suffer improper de-
ductions; and provides that the employer
will make a good faith commitment to
avoid improper deductions after they are
brought to management’s attention. If
the employer adopts such a “safe har-
bor" poticy, it will not lose an overtime
exemption under the FLSA for any em-
pioyee unless it “wilfully” violates the
policy by continuing to make improper
deductions after receiving an employee’s
complaint.

Highly Compensated
Employees: No More Free Lunch
Changes to the economy over the
last decade have resulted in the escala-
tion of wages reguired to recruit and
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obtain highly skilled employees who may
rot perform all the “duties” necessary
to qualify for a white callar exemption.
As a result, unhappy employers have
been faced with the situation of paying
overtima—at the statutory rate of one
and one-half times the empioyee’s requ-
lar rate of pay—for hours worked be-
yond a forty-hour work week by employ-
ees who are very well compensated for
their work. In respense to this problem,
the Fair Pay regulations contain a "highly
compensated employee” exemption,
Under the exemption, an employee
whose total annual compensation is at
least $100,000 is exempt if the employee
also “customarily and regularly” per-
forms any one or more of the exempt
duties or responsibilities of an exempt
executive, administrative, or professional
employee. While the DOL retreated from
an earlier position of making the exemp-
tion applicable 1o less highly paid em-
ployees, the highly compensated exemp-
tion may come as welcome relief to many
employers.

Forecast: Continued
Uncertainty

Accerding to the DOL, its Fair Pay
regulations were designed to eliminate
much of the uncertainty surrounding
white coliar exemption issues. One might
wonder whether regulations that pro-
duced hundreds of pages of commentary
by the DOL have accomplished that goal.
Moreover, it is clear that many of the is-
sues that have tormented employers in
the past will not disappear. For example,
after initially dispensing with the re-
quirement that exempt administrative
employees exercise “discretion” and “in-
dependent judgment” on matters of sig-
nificance, the DOL retained the require-
ment. Thisis an issue that employers will
continue to struggle with in classifying
exempt employees.

Some of the uncertainty left by the

Fair Pay regulations cannot be laid at the
feet of the DOL. Under the FLSA, employ-
ees are entitled to the benefit of the
FLSA or applicable stata law, whichever
is more beneficial. In Oregon, employ-
ers have had 1o reconcile the federal and
state overtime exemption rufes to ensure
that both are satisfied. At this point, it
is unclear what, if any, changes the Or-
egon Bureau of Labor and industries will
make in response to the federal Fair Pay
regulations. For the time being, Oregon
employers wil} not be able to use safe
harbor policies or highly compensated
empioyee exemptions to avoid liability
under state law. Obviously, Oregon em-
ployers will have to carefully monitor
state administrative activity in this area.

Final Words of Caution

Overtime exemption issues continue
to warrant careful attention by Oregon
employers and their legal counsel, Em-
ployees have increasingly utilized the
collective action procedures under the

FLSA and more traditional class action
rules to make overtime exemptions—
and unpaid overtime—the focus of ex-
plosive, business-threatening litigation.
Aliegations of overtime violations un-
der state and federal law are typically
combined with claims of wage payment
violations under Oregon law to create
added potential liability. Thus, it is es-
sential business practice for employers
to use the new Fair Pay regulations as
an opportunity to review their overtime
classifications and audit their other pay-
rolt practices to aveid potential disas-
ter. &

Editor’s note: Since this article was writ-
ten, the House of Representatives has
voted to withhold funding for U.S. De-
partment of Labor enforcement of the
fair Pay reguiations. The Senate is con-
sidering similar measures. Nonetheless,
the President has promised to veto an ¥
legislation containing provisions seek-
ing to overturn the new rules.
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